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Introduction
On 30 January 2020 the World Health Organization (WHO) declared a public health emergency of international concern1
in relation to the novel coronavirus SARS-CoV-2 and the outbreak of the coronavirus disease COVID-19, but did not yet
classify it as a pandemic. At the same time, most countries around the world have issued warnings and restrictions
regarding the travels to and from the most severely affected regions of the world. The steps taken to prevent the virus
from spreading led to extensive quarantine measures, closings of production sites, cancellations of conferences, decline
in global demand for oil, etc. Strong effects on the stock exchange/financial markets can already be felt and many
economies expect a strong recession to ensue. Since the COVID-19 disease has spread throughout the globe and has
crippled the economies of various countries, an increasing amount of business finds itself unable to fulfil their respective
contractual obligations.
One particular legal concept is quickly becoming the trendy topic of discussion – the force majeure. Google has already
recorded an all-time high interest in force majeure (ignoring for a moment Ruben Östlund’s 2014 masterpiece which
shares the same name). The primary question is whether such an event leads to the suspension or even termination of
the obligation of delivery of goods and other contractual obligations. This article provides an analysis from a comparative
legal perspective with practical considerations.

A Comparative Overview
Force majeure or vis major denotes a concept that frees the parties from obligations or liability which was originally
developed in Roman law, especially in relation to natural phenomena. Even in ancient times, for example in connection
with land lease contracts, lawyers dealt with the question of the obligation to pay the land lease despite the loss of harvest
or, conversely, the expiry of this obligation, and denied it in the case of a force that could not be resisted2 ("vis, cui resisti
non potest"). These phenomena were defined on a case-by-case basis and illustratively included floods, earthquakes and
landslides, war events, but also invading flocks of birds, as all-encompassing definitions were almost non-existent at the
time.3
On the basis of vis cui resisti non potest the legal doctrine of continental Europe elaborated the legal concept of force
majeure. In the course of the codifications of civil law in some legal systems, such as the French Code Civil,4 legal
definitions of the term have also been developed, while other jurisdictions, such as Austria, Germany or Slovenia, have no
legal definition of the concept and the definition is based in particular on developments in jurisprudence and case law.
According to the Austrian understanding, "force majeure is an elementary event that originates from the outside, which
could not be prevented even with the most reasonable care, and is so extraordinary that it is not to be regarded as a
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typical operational risk".5
A comparative look at Germany, where the judiciary often deals with the concept of force majeure in travel law, shows that
the Federal Court of Justice understands force majeure as an external event, exhibiting no functional connection, that
cannot be avoided even with the utmost care that can reasonably be expected.6 According to the German case-law
(albeit regarding travel law), epidemics and pandemics are events of force majeure.7
The situation is different in common law – termination of contract as a result of impossibility of performance was initially
not possible at all according to historical common law8 and later only in a very narrow scope, essentially assuming the
conclusion of the contract in the case of subsequent significant changes, (i) which were completely unpredictable and
concerned the essentialia negotii of the legal transaction, (ii) for which neither of the contracting parties was at fault and
(iii) which made further fulfilment of the contract impossible, or caused the illegality of the original performance or an
entirely different performance from the original performance.9 In such cases, the originally concluded contract was
considered to be automatically terminated and none of the contracting parties was entitled to compensation,10 the
contract termination being effective ex-nunc.11
In the precedent case of Taylor v. Caldwell12 the term "Act of God" was used for such unpredictable impossibility of
performance where no party was at fault, and in another precedent13 arising from the same period, this term was equated
with "damnum fatale" (inevitable damage). However, according to the English case law,14 the impossibility of performance
as a result of an Act of God is to be interpreted more restrictively than force majeure.
The standard of proof for successfully invoking the frustration of contract concept is thus high in both English and
American law.15 Accordingly, the chances of success for the assertion of this concept without an appropriately precise
contractual arrangement are low.
The civil law of the People's Republic of China, which is codified similarly to European legal systems, also knows the legal
concept of force majeure and defines it as objective circumstances which are unforeseeable, unavoidable and
insurmountable.16 On the other hand, the civil law of Hong Kong, based on English common law, does not contain any
statutory provisions.
The United Nations Convention on Contracts for the International Sale of Goods (CISG) contains its own force majeure
provisions, which are specifically applicable to supply contracts. According to Article 79 of the CISG, the supplier under
the international sale of goods contract is not liable for an impediment resulting from force majeure. If fulfilment is
objectively impossible in the long term as well, the claim for performance ceases to exist.

Practical considerations
From the framework of statutory regulations and contract drafting in an international context the question of how to
proceed in practice arises.
First of all, the applicable law must be determined. As an integral element of a contractual relationship, force majeure is
governed by the law applicable to the contract17 and is therefore in principle open to a choice of law. In other words, the
contract law chosen by the parties or the law applicable to the contract according to the principles of private international
law decides whether a force majeure circumstance may be exercised. In the absence of an appropriate force majeure
clause, a codified legal system with correspondingly established doctrine and case-law relating to force majeure is
advantageous.
Primarily, i.e. before referring to other legal sources, the contractual force majeure provisions should be taken into
account.18 Article 19 of the FIDIC Silver Book19 contains a general definition of the term combined with a non-exhaustive
list of example applications which can serve as template when drafting a force majeure clause. It is generally advisable to
use a combination of (i) a non-exhaustive list of events which according to the parties amount to force majeure and (ii) a
general clause which covers all similar but not specifically mentioned cases.20 Such an approach if especially
recommended if the contractual relationship is governed by a common law based legal system which usually lack
sufficient force majeure provisions.
Notification obligations are also common – the party invoking force majeure must formally notify the other party about the
existence of such an event and its anticipated consequences. By making the force majeure declaration, the party relying
on it is initially temporarily released from its obligation to perform (suspension of contract). If the force majeure
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circumstances last longer than the contractually defined period, the suspension of contract transforms into a mutual right
of termination. This combination of suspension and termination of the contract is typical for contractual force majeure
clauses.
However, even with very detailed and technically flawless contractual arrangements, application problems arise at times.
While the beginning of a force majeure event is usually determined by mutual agreement, disputes can arise over the
cessation of such circumstances. Disputes may also arise in relation to notifications of the force majeure event which may
not be compliant with the contractual provisions. Therefore it is crucial to observe the relevant notification deadlines.
Moreover, force majeure events are often not sufficiently verified which may give rise to objections from the opposite
party. Therefore, compiling precise documentation of the underlying facts is always advised. Ideally, the other side should
be persuaded to make a joint and consensual statement which declares the force majeure event. Objective and neutral
assessment of the facts is also important.

Conclusion
As a result, it should be noted that a classification of the COVID-19 disease as a force majeure event will not be too
controversial, but the deriving legal consequences will vary depending on the contractual arrangements and the
applicable law. Therefore, it seems reasonable to develop an adequate awareness for the formulation of force majeure
clauses in the international context.
Invoking force majeure should be strategically well considered. The costs of lengthy proceedings as well as the
immediate consequences must be taken into account – especially in case of long-term (profitable) continuous obligations.
As the responses of various governments aimed at containing the COVID-19 disease are quite extensive, comparably
extensive measures for mitigating the economic loss are expected. For example, China has already announced a series
of emergency policies of tax and fiscal nature for companies and groups operating in China.21 Therefore, termination due
to force majeure should only be used as a last resort.
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